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bly and irredeemably y, to Mr. 
ſon, and the heirs male of his body whom failing, to John 
Dickſon, his ſecond ſon, and the heirs male of his body; 
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Mr, Joun 88 « x Kilbuho, Advocate, 


* 
\ 1 > 


Humbly Shew th, ; 


Har, in the year 1 cha the In andi in * pari 1(h 
of Kilbucho belonged to hn Dickſon of Hartree, 


one of the Senseers of the College of fe hd 

was likewiſe patron of the: parith. 

That, upon the 28th of July 1645; the id: john Diekfoh 
of Hartree executed à diſpoſition, whereby he diſponed, herita- 
Alexander Dickſon, his eldeſt 


whom failing, to James, William, and David Dickſons, his 
ſons of his ſecond marriage, and the heirs male of their bo- 


dies reſpective, all and haill the lands and barony of Kilbu- 


cho and pertinents, advocation and donation of he kirk of 


Kilbucho, and right of patronage thereof, parſonage and vica- 
rage teinds of the parochine of the fame,” and of all e boron 


within the faid parochine and barohy#s 2131 
That, by the fame diſpoſition, Lord Harttee diſponed to 


the ſaid James Dickſon, the eldeſt ſon of his ſecond marriage, 
and the heirs male of his body ; whom failing, to William 


and David, the younger ſons of that marriage, and the heirs 
male of their bodies reſpective; whom failing, to the heirs 


male to be procreated betwixt him and Suſannah Ramſay, 
his then ſpouſe; whom failing, to+his ſons of the firſt mar- 
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riage, and the heirs male of their reſpective bodies, all and 
haill che lands of Hartree and Threepland, comprehending 
the particular lands therein mentioned; and obliged himſelt 
to infeft the ſaid James Dickſon, and his heirs, in the ſame, 
to be holden blench of Mr. Alexander his eldeſt ſon, and the 
heirs ſubſtituted to him in the Diſpoſition of the barony of 
Kilbucho. | 
That, with reſpect to 5 the teinds of theſe lands of Hartree 

and Threepland, the diſpoſition contains a ſeparate claufe, 
in theſe words: And further, I, by theſe preſents, aſſign 
and diſpone to the ſaid James Dickſon, and the heirs male 
of his body ; whilks failing, to the other perſons above 
named, and the heirs male of their reſpective bodies, all 
and haill the tacks and other rights of the teinds, par- 
ſonage, and vicarage of the haill lands of Hartree and 
Threepland, and their parts and pertinents above mention- 
ed, of all years and crops therein. contained, they always 
paying to the ſaid Mr. Alexander Dickſon and the heirs 
male of his body ; whilks failing, to the other perſons and 
theirheirs male, towhomthe firſt diſpoſition above mention- 
ed is made, or to the miniſter of Kilbucho, at their option, 
and for their relief, the equaland juſt half of the haill tack- 
duty of the haill teinds of the par — — and half of the haill 
ipend of the kirk of Kilbucho, which is or ſhall happen 

to be modified and aſſigned thereto, now or in time coming: 
And I bind and oblige me, and my heirs of line, to make 
and grant ſubtacks of the teinds of the ſaid lands of Har- 
tree and Threepland, to the perſons and to: the effect be- 
fore rehearſed, during the ſpace of the prefent tacks, for 
payment of the half of the ſtipends yearly to the miniſter of 
Kilbucho, preſent and to come, as is before ordained.” 
In the month of February 1650, Mr. Alexander Bertram, 
then miniſter at Kilbucho, obtained a decreet of modifica- 
tion and locality of his ſtipend, whereby the one half was 
localled on the lands of Kilbucho, and the other half on the 
lands of Hartree. 
In February 1651, the ſaid Lord Hartree 3 a ſeparate 

diſpoſition of the lands of Hartree, whereby, For the love 


and 
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and fayour he had to James Dickſon, his eldeſt ſon of his 
« ſecond marriage, and for other weighty reſpects and conſi- 
« derations, and for ſettling of him, and his eldeſt fon of 
his firſt marriage, anent their right and ſucceſſion after his 
deceaſe, in his lands and heritage,” he diſponed, under re- 
verſion as therein mentioned, to the ſaid James Dickſon and 
the heirs male of his body; whom failing to David Dickſon the 
ſecond ſon of the fame marriage, and the heirs male of his 
body; whom failing, to Mr. John Dickſon, the ſecond ſon of his 
firſt marriage, and the heirs male of his body ; whom failing, 
to Mr. Alexander Dickſon, the eldeſt fon of his firſt mar- 
riage, and the heirs male of his body; whom all failing, to his 
own neareſt and lawful heirs whatſoever, All and Haill the 
lands of Hartree and Threepland, with the mill, houſes, big- 
gings, and pertinents thereof, to be holden of him and his 
heirs male ſucceeding to him in the eſtate of Kilbucho, re- 
ſerving his own liferent thereof, and power to redeem the 
ſame at any time in his life, and even on death-bed, for 
payment, or conſignation of the ſum of 5 J. Scots. 

This diſpoſition contains all the neceſſary clauſes, and is 
perfectly formal; but, from the beginning to the end of it, 
there 1s not the leaſt mention made of teinds. Had Lord 
Hartree intended to convey any heritable right to the teinds 
along with the lands, they certainly would have been ſpecial- 
ly diſponed in this deed ; but his intention being, as appears 
from the conception of the deed 1645, no more than to aſ- 
ſign the tacks of the teinds of theſe lands of which he was 
then poſſeſſed, for all the years then to run, he apprehended that 
the proper way to do fo, was by granting ſubtacks; and 
with this view he did, in May 1651, in the character of a 
principal tackſman of the whole teinds of the pariſh, and as 
having right thereto by his infeftment and right of patron- 
age, ſet in tack to the ſaid James Dickſon, and the heirs 
male of his body, and others mentioned in the diſpoſiton laſt 
recited, All and Sundry the teind-ſheaves, and other teinds 
* great and ſmall, both parſonage and vicarage, of all and 
* haill the lands of Hartree and Threepland, comprehending 
* the particular lands therein mentioned, and that for the 


1 


ſpace of thirty-one years, following his entry thereto, to 
begin immediately after his on deceaſe, the faid James 

Dickſon, and his heirs above mentioned, paying therefore 
yearly, at the terms contained'in the principal tack and 
term of payment, of the ſtipend to his heirs or to the mi- 
niſter of Kilbucho at their deſire; for the relief of the mi- 
niſter's ſtipend pro tanto, that quantity arid proportion of 
the faid ſtipend aſſigned out of the teinds of the ſaid lands 
of Hartree and Threepland, conform to the locality there- 
of; and alſo relieving his Lordfhip's heirs, proportionally, 
of whatſomever burden ſhould be impoſed upon the teinds 
of the ſaid pariſh of Kilbuchs, EY te time of the ſaid 
ſubtack. 

The preſent incumbent of tlie pariſſi of Kitbucho having, 
a few years ago, brought a proceſs of augmentation, modifica- 
tion, and locality, wy which he called, as defenders, the Peti- 
tioner, the heir of the faid Lord Hartree in the eſtate of Kil- 
bucho, and Mrs: Agnes Dickſon of Hartree; your Lordſhips 
did, by your interlocutor of the 26th of June 1765, add and 
cik to the former ſtipend 250 merks of money, making the 
whole ftipend one chalder bear, two chalders meal, and 
500 J. Scots of money, beſides 20 merks for communion ele- 
ments, and remitted it to the Lord We to prope a 
locality, and report. 

A ſcheme of locality having been made up by the clerk, 
in which the one half of the augmentation was laid upon 
the Petitioner, and the other half upon Mrs. Dickſon: of 
Hartree, the Petitioner gave in a ſcheme as patron; by 
which the old locality, ſettled by the decreet 1650, was con- 
tinued, and the half of the communion element- money was 
laid upon his tiends; and the other half thereof, together 
with the whole of the new augmentation of ſtipend, a- 
mounting to 153 J. 6s. 8 4. was localled puns Mrs. Dee 
ſon's lands of Hartree. 


Againſt this laſt ſcheme of toealley Mrs. Dickſon gave in 
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Objections, and Anſwers and Replies having been made 


- thereto, the Lord Ordinary” 1 U e upon the 21ſt of 
January 


Ac. eto — el 


— — —— 


HE 
January laſt, to pronounce. an interlocutor 1 in che follow 
terms: The Lord Ordinary having cuſidexed the lovin 
ons, Anſwers, Replies, and e Gpjections, w wk 
the writs produced, and more particular the A | 
„William Dickſon late of, Kilbucho, . a be 
ſon now of Kilbucho, to Mrs. Dickſ [on . an 
Finds Mrs. Dickſon has a good right to the a 
lands; and therefore ſuſtains the odio! 90 Mr. po 
Dickſon's ſcheme, and approves, of th t he former. | 4» 
Againſt this interlocutor .the Petitioner preferred a 82 

prefentation, upon which the Lord Ordinary ave. the fo oh 
E deliverance upon ar; 4tl dauer 4 The Lord, I 
« dinary having conſidered this Repre eatation, and that. the 4 
charter granted by; the decealt William Dickſon of K N * 


* bucho, and Mr. John a Dickſon, advocate, in fayour = Gow 
Mrs. Dickſons of Hartree, does fully. an amply con: Lace cen} 


* vey the teinds, whereb Y Meſlrs., Dickſons are diveſte = We ir * 
© the Ladies inveſted; 1 that che ob) jefion that . e, 


no novodamus \ is not co petent 0 A ſub cfuſes the. d An Als of 
« fire_of the {9 07 Copprts ws 4 P york: * a 5 A 

Theſe interlocutors the kelktoner begs Jar to ſubmit 7 a — tf 
your Lordfhips review. | + 5 ; 

It is not diſputed that a patron who'h right to , — 
teinds of a 4515. is intitled to keep his own 151 free from- Salo. op Pc 
payment of ftipends as long as there rein free teinds- FA EA 
ſufficient for that purp poſe. . The queſtion . therefore. turns. S eee, 
entirely upon this 1185 | Whether Mrs. Dickſon. AS, in her 47. 
perſon, a proper title to the tiengs of her own lands? 

The Lord Ordinary? 8 judgment ſeems to hare] proceeded 5 
together upon a charter granted by the, r. Dickſon. of 
Kilbucho and the Petitioner, which will fa 1 to be. 
in the ſequel. But, as Mrs. Dickſon of Hartree has likewiſe. 
endeavoured to found a right to her tithes. on the former, 
deeds already mentioned, the Petitioner will b. e eiten fr 
offering a few obſervations upon theſe deeds. 5 8 

She has been pleaſed, in the firſt place, to found 
diſpoſition 1645, as giving a right to the tithes t N pre- 
deceſſor James Dickſon, the china fon of Lord Hartree; bat 

B the 
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the terms of that dif) poſition, as already rec: :ted, Will at once 
ſhow your Lordſhips, that no' heritable right to the tithes 
was thereby conveyed, or intended Gi be conveyed to the 
perſons to whom the lands of Hartree and Three TM od, ny 
diſponed. In the diſpoſitive clauſe of that p part. O | 
which relates to the eſtate of Kilbucho, the whole 5 _ e 
and vicarage teinds of the pariſh, are 1 ed to oo eldeſt 
fon. But when he comes to diſpone his lands artree to 
his third ſon James, there is not a ſingle FRA: faid e .about 
teinds in the diſpoſitive clauſe. He indeed afterwards, grants 
an aſſignation to the tacks and other rights of the teinds of Har- 
tree, for all years and crops therein contained, under the burden 
of payment of the half of the tack-duty of the whole teinds 
of the pariſh, and of the half of the ſtipend modified, then or 
in time coming; but that he intended to grant no more 
than a temporary right, to ſubſiſt during the ſpace of the 
tacks ſo aſſigned, is evident from the following part of the 
clauſe, in which he obliges himſelf and his heirs. to grant 
ſubtacks of the ſaid teinds, during the Tpace of the preſent 
tacks ; after which he iumhedkarel) ſtops, without King a 
word more upon the ſubject: And that this was the only in- 
tendment of the deed 1645, is (Hill further apparent ks m 
the ſubtack which he after en granted in the YEAT 1 


James, he ſet in tack to him and his heirs, in the lands of 
Hartree and Threepland, the teinds of theſe lands for the 
ſpace of thirty-one years after his own deceaſe. | 
Nor will it. avail Mrs. Dickſon, that Lord Hartree, by-the 
above diſpoſiti ition, aſſigned to her predeceſſor the tacks and 
all other rights of the teinds: For he had at that time no 
right to any of the tithes of the pariſn, but as tackſman there- 
of; and although it may be true, that, where a perſon dic 
pones expreſsly the tithes, with all title he has, or /hal] ac- 
quire thereto, ſupervenient rights, either by ſtatute or pri- 
vate tranſaction, will accreſce to the Diſponee; yet, that will 
not ö to the preſent caſe, where the tithes were not diſ- 
poned, but only an aſſignation made of the tacks and other 
rights of the einde. 799 the gur enger of theſe tacks. And 


7 this 
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this argument becomes ſtill ſtronger when it. wennn 
that, Ih ihe former part of. the deed, he had, in the —_—_— 
clauſe, diſponed the whole tithes. of the parith to hig 
ſon, alongſt with the baronx of Kilbucho.;: and that, . the 
ſeparate deed of conveyance relative to the lands ol Haftree, 
executed in February, I 654» chere is not i 
made of teinds.. t t race Nen pd ng 508 

This leads the Petitiongs further to .obſerye;:« that 1 * has 
all the reaſon ! in the world to; believe, that theſr lands of 
Hartree have always been poſſeſt, and the titles made up to 
them under this ſecond diſpoſition in February 16 5. ; which 
differs conſiderably in the ſubſtitutions from the dee 645 : 
And he Arr. al that, at any rate, your Lordſhips / will 


appoint Mrs. Dickfon, to produce the titles made up by her 


authors and predeceſſors, in order to ſee how that matter 
ſtands. For ſurely, if. the. lands have. been-poſleſt under the 
deed 1651, ſhe, will net be allowed to. pretend, that the 
tithes d been, polſelt.; in; vixtue of: the former deed; which, 
by the by, contains neither procuratorꝝ of reſignation, nor 

precept of ſeaſine, And, though Mrs. Dickſon and her pre- 
deceſſors have, through the neglect or overſight of the Petir 

tioner's predegeiſors, been allowed to poſſeſs the teinds of 
Hartreę b y tacit relocation, for many years. ſince the expiry 

of the tacks, the Petitioner's right cannot be thereby prejuy 

diſed. | He therefore hopes, that, any thing in the deed 

1645 notwithſtanding, your Lordſhips will be of opinion, 
that he is well entitled to local the n ſtipend upon 
the free teinds of the eſtate, of Hartree,, and will approye of 
the ſcheme of locality; given in by him. 

Mrs. Dickſon was likewiſ pleaſed to found upon the des 
creet of. modification and — — obtained by Mr. Alexan- 
der Bertram 1 in 1650 ; but though-from thence it may appear, 
that it was Lori Hartree's pleaſure, that his eſtates of Kil- 
bucho and Hartree ſhould be equally burdened with the ſti⸗ 
pend payable at that time, in conformity with the aſſjgnati- 


* — 


on to the tacks of the tithes given to his third ſon by the 2 


deed 1645, it can. never. from thence follow, that he bad,” 
de F As alienated the tithes of Hartree i in per petuum. This 


(8 ] 
Deereet may perhaps have the effrct to prevent the Perttion- 
er, at this 'diſtance of time, from eaſing the tithes of hib 
own lands of any part df the ſtipend then T5calted upon 
ele) but it cannot prevent him from Wan Ine whole 
augmented ſtipend upon Mrs. Dickfon. 

It only now remains to conſider a charter, dated 24th De- 
cember 1753, whereby, upon a reſignation müde by Mrs. 
Dickſon and her two fiſters, Helen and Ann, the Petitioner 
and his father, of whom the lands of Hartree hold; difponed 
to them, not your” the —_— bre Nee Nur Nene or theſe 
lands. oO. 1 | 

This charter Mrs. Dickſon abend as an copied 
acknowledgement' of her tight to her rithes; but the Peti- 
Goner, with" Ribariidn, apprehen ds, that rifle wür no 
original right, but only a charter by progrefs, granted 
by a ſuperiour, for the purpoſe of making up titles, it can- 
be be pleaded upott as diveſting bim of arty right he had 
to his tithes, that was not 4h ante in the perfon of the 
reſighers, or their authors. If indeed this charter had bore 
a clauſe de novodamus, the preſent plea ſet up by Mrs. Dick- 
ſon would have been more plauſible ; but, as that is not pre- 
tended to have been the eaſe, the Petitioner apprehrends, 
that it could carry no more than what was in the refigner's 
perſon, and that it will therefore 'be'mcnmbent/upon her to 
bew a proper feudal title, or heritable right to the tithes in 
queſtion, in the perſon of David Dickfon, by whom the pro- 
curatory of reſignation was granted; but this, it is believed, 
ſhe knows the cannot do any otherwiſe than by appealing 


to the deed 1645, which has'already been mown to bas 1 
together infuffi eient for that purpoſe. 


The Lord Ordinary has indeed been pleuſed to bs} it 
as a propofition, that the objection that there was no clauſe 
de novo 5s not competent to a ſub e ſuperior. The 
Petitioner muſt, however, beg leave to ne this point to 
your Lordſ{hips conſideration. 

Hle is ſenſible that a eaſe of novodanmu, in a charter 
granted by a ſubject-fuperior, will receive a more ample and 
kberal interpretation than! à clavſe of the Hike kind, in a 


charter 


1 


1 
x 
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charter from the Crown; but, as they are common in both 
kinds of charters, it muſt be ſuppoſed that they are not alto- 


gether ſuperfluous, even in charters. granted by ſubjects ; 


and, if that is the caſe, it muſt neceſſarily follow, that they 
will carry a right from the ſubject-ſuperior, which, without 
them, the vaſtal could have no pretence to claim. 
This queſtion will, perhaps, appear clearer upon conſi- 
dering wliat has been ſaid by the authors who have wrote 
upon this ſubject. Lord Stair ſeems to underſtand the mat- 
ter in the * light with the Petitionen. In the charters 
by the King or ſubjects there may, and uſeth to be in- 
ſert a clauſe de novedamus, which doth; diſpone the fee 
as by an original right, in caſe the diſponer's. right ſhould 
be found defective, and-to-ſecnre againſt any title proper 
to the ſuperior, either as to-the property, or any ſervitude or 
* caſualty; which clauſes uſe tobe very full, and to expreſs 
all nuilities, title or intereſt, in the ſuperior, with ſupply 
of all defects, and bearing all the particular caſualties, 
with which the fee might be burdened, which are effectual, 
and extended to the full againſt ſubjects. But as to ſuch 
clauſes in the King's chart ers, they ave fully extended as 
to all intereſt in the King relating to the property, ſuch 
as nullities, forfaulture, recognition, purpreſture, diſola- 
mation: But the general words pro omni jure fituls et inter- 
eſſe, are not extended againſt che King to any caſualty of 
ſuperiority, (not reaching but burdening the property), 
except ſuch only as are particularly ex preſſed; and there- 
fore a-novodamns in a Biſhop's charter from the King, di- 
poning a patronage proomun:jure, was found to give the 
Bithop's ſucceſſor right to chat patronage, though it was 
a laivk patronage; without neceſlity to. inſtruct that the Bi- 
ſhop had any pretenee of a title thereto before, but that 
the novoamus was as effectual as an original right; Feb- 
* ruary 29, 1680, Sir John Scot of Ancrum contra Arch- 
* biſhop of Glaſgow : But a novodamus by the King, bearing 
© pro. omni Jure titulo et intereſſe, and expreſſing ward, was 
found not to exclude the King's donator from the mar- 


— 
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2 — as being a caſualty cfering from the ward, which 
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« uleth to pals by a ſeparate giſt; 17th of July 1672, Lord 

Hatton contra the Earl of Northeſk.'---The reaſon of the 
different extenſion of the clauſe de novodamus, as to the 
1 King and ſubject, 1s becauſe ſubjects are preſumed to take 
ſpecial notice of all clauſes that they inſert in their charters, 
which, in dubio are interpreted contra proferentem. But theſe 
clauſes do more eaſily, pals by inadvertence in Exchequer; 
and therefore their gitts are more regulated by their acts, 
than by the common ſtyle thereof. For though gifts of ward 
comprehend. non-entry, ay and while the entry of the righ- 
teous heir, yet by the act of Exchequer it is only extended 
to three terms after the ward, though the old ſtyle be ſtill 
continued; Stair, lib. 2. tit. 3. F 15+ 

To the ſame purpoſe Lord Bankton writes as follows : 
* But frequently, in rights by progreſs, there is inſert a 
clauſe de novodamus, ſo named from thoſe important words 
in the clauſe, which conyeys the fee as by an ori- 
ginal right or new grant of the lands. In rights from ſub- 
« jects this clauſe is extended to the full import of the 

words; but, in charters from the Crown, it is only un- 
derſtood of all intereſt in the King, as to the property of | 
the lands which belonged originally to the vaſlal or his 
* anceſtors ; and his Majeſty paſſing from ſuch caſualties 
* as would evict the fame: But, as to other caſual- 
ties that only affect the fee for a time, it only extends to 
« thoſe particularly mentioned, though the clauſe be general, 
« releaſing all right, title, or intereſt the King has in the 
lands; becauſe it is preſumed, private perſons know parti- 
cularly the caſualties that have fallen, and advert to the 
import of the general words, which is not preſumed in 
the Officers of the Crown, who may not take notice of the 

* ſame; and therefore, the effect of the ſignatures paſſed by 
them, is more regulated by the acts of Exchequer than by 
the ſtyle of the ſame.” Vol. 1. p. 546, F 35. 

Theſe authors lay down, in the cleareſt terms, the diſtinc- 
tion betwixt clauſes de novodamus in rights from the Crown, 
and in rights from ſubjects; bur neither of them ſeems to 
have conſidered ſuch clauſes as ſuperfluous in a charter from 

| | a ſub- 
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a ſubject ſuperior, or that without ſuch clauſe any right can 
be given to ſubjects, that were not formerly in the perſon 
to whom the charter was granted. On the contrary, Lord 
Bankton, in the very next paragraph, does exprelsly ſay, 
That charters upon reſignation convey the right in the ſame 
manner as it was in the reſigner's perſon, unleſt they bear a 
* clauſe de novodamus,“ without making any difſtinction 
whether ſuch charters proceed from the Crown, or from 
ſubject ſuperiors. | 160 

In ſhort, it ſeems to the Petitioner ſomewhat incongru- 
ous, that a charter by progreſs, which is only intended for 
the purpoſe of making up titles to the eſtate belonging to 
the perſon to whom it is granted, ſhould, without a clauſe, 
which, from its nature imports a new grant, be conſidered 
as effectual to convey to him a ſubject to which he had no 
right formerly eſtabliſhed in his perſon ; and therefore, what- 


ever preſcriptivetitle this charter of reſignation, which ſeems 


to have been granted through overſight, might afford, if 
ſupported by infeftment and forty years poſleſſion, it is 


humbly thought that at preſent it cannot have the effect 


to eſtabliſh a right in Mrs. Dickſon to the tithes of her lands, 
which were not in the perſon of the reſigner, and as to 
which no deed had been taken to diveſt the former pro- 


prietor. 


May it therefore pleaſe your Lordſhips to alter the Lord Or- Li's Heh 
dinary's Interlocutors, and to find that Mrs. Agnes Dickſon &-+ <Y 7 


has produced no right to the tithes of her lands; and 
therefere to approve of the ſcheme of locality given in for 
the Petitioner, the patron of the pariſh. 


According to Juſtice, Oc. 


ALEX. WIGHT. 


